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Аннотация. В статье рассмотрена одна из наиболее злободневных тем конституционных дебатов 
в Европе, а именно, – отступления от демократических норм в конституциях некоторых новых го-
сударств-членов Европейского союза. Эта проблема недостаточно детально изучена как в российской 
политической науке, так и в российских правовых доктринах. Несмотря на то, что этому вопросу 
посвящено много различных работ в западной литературе, общий анализ политических и консти-
туционных причин этого заметного регресса отсутствует. Автор использует кросс-культурный 
метод изучения законодательства, включающий в себя исторический подход с многочисленными по-
литическими коннотациями. Инновационные особенности этой статьи включают характеристику 
особенностей перехода к демократии в Центральной и Восточной Европе. Рассмотрены механизмы 
обеспечения правопорядка в странах Европейского союза и причины их недостаточной эффективно-
сти, показана причина этой неэффективности, состоящая в незрелости системы демократических 
институций. Свою роль в этом играют также эмбриональное состояние политической культуры и 
недостаточно четкие конституционные рамки новых государств-членов ЕС, в том числе, некоторые 
недостатки в их конституционной инженерии.
Ключевые слова: Конституционные дебаты, Волсточная Европа, Европейский Союз, правовые до-
ктрины, демократические нормы, политическая культура, обеспечение правопорядка, демократиче-
ские институции, конституционные рамки, конституционная инженерия.

Abstract. This work analyses one of the hot topics of the constitutional debate in Europe, – the democratic 
backslidings in some new EU members States. This is a problem not fully studied by Russian political science and 
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Introduction

One of the hot topics of constitutional discussion 
in Europe during the last few years is the non-com-
pliance with the principle of the ‘rule of law’ in a 
number of European Union Member States. The 
situation has become particularly worrying in the 
last year, as the ‘constitutional backslidings’ or ‘con-
stitutional crises’, included a shining example of the 
‘new’ European nations, one rated as first-in-class 
for economic progress and democratic stability, 
namely Poland.

Of these constitutional crises and the threat 
they pose to the preservation of European values 
much has been written. Opinions more or less 
agree in acknowledging a regression of democratic 
and constitutional culture in the new EU Member 
States owing mainly to the absence of constitution-
al traditions and the haste of their admission into 
the Union [1, 2, 3, p. 173-202].

A broader classification also includes Italy and 
Greece because of the general inefficiency of pub-
lic administration, the high rate of corruption, the 
slow pace of justice, the pervasiveness of organized 
crime, or, as in the case of France, regarding the 
treatment of Roma (in 2010) [4, p. 512-540]. The 
first concerns about the compliance with democrat-
ic values within the EU arose, as is well known, in 
connection with the electoral success of a far-right 
party in Austria in the 1999 parliamentary elec-
tions. In this case, as for Italy, France and Greece, 
concerns have faded away because of electoral turn-
over, or the shelving of the more controversial proj-
ects. However, the question remains unresolved for 
Hungary and Poland.

The most serious ‘constitutional crises’ 
among the new EU Member States are in fact 
those of Hungary and Poland. There is also the 
case of Romania which however is treated, de-
pending on the commentator, as further proof of 
the weakness of the rule of law in the country or 

as an example of successful post-access compli-
ance, given the ‘happy’ resolution of the confron-
tation between the Government, the President 
and the Constitutional Court in the crisis during 
the summer of 2012 (concluded with a political 
solution in an institutional context forever at risk 
of permanent stalemate). Therefore, there are im-
portant similarities between Hungary and Poland 
while the Romanian case, despite some common 
features (the Constitutional Court has been un-
der attack) is very different for the political situ-
ation (at the time of the crisis there was political 
cohabitation between the Government and the 
President in Romania). In some respects a case 
similar to the Polish situation is that of Slovakia 
where President Kiska has, since 2014, refused 
to appoint new constitutional judges from candi-
dates proposed by the Parliament. However, even 
in this case the conflict is more of a political nature 
caused by the head of State and the Government 
being of opposite political orientations.

My comments will be focused on a series of 
issues:
1.	 How to frame and limit the principle of the 

‘rule of law’, being mindful of the different con-
cepts at both national and international levels;

2.	 The constitutional crisis in Hungary, Romania 
and Poland (similarities and differences);

3.	 The role of constitutional courts in the former 
communist countries (strong leadership and 
anti-majoritarian role);

4.	 The failure of European conditionality (lack 
of an enforcement mechanism following ad-
mission, the absence of a social dimension in 
democratic conditionality) and of the rule of 
law mechanism in relation to the Article 7 of 
the Treaty on the European Union;

5.	 Problems and perspectives for the constitu-
tional crisis (social and identity peculiarities of 
the new EU Member States)

legal doctrine. Although many works of Western research have been devoted to this subject, a general analysis of 
the political and constitutional causes of this regression is lacking. The author employs a cross-cultural method 
of legal research that includes a historical approach with multiple political connotations. The innovative features 
of the article include an outline of the characteristics of the transition to democracy in the Central and Eastern 
Europe. The author examines European Union’s ‘rule of law’ enforcement mechanisms and the reasons for their 
inefficiency, the major reason for this being the immature system of democratic transition in Central and Eastern 
Europe. Another significant reason for this is the fetal stage of political culture and vague constitutional framework 
of new EU members, as well as flaws in their constitutional engineering.
Key words: Constitutional debate, Eastern Europe, European Union, legal doctrines, democratic norms, political 
culture, law enforcement, democratic institutions, constitutional framework, constitutional engineering.
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Delimiting the rule of law principle 
in terms of the ‘European’ rule of law

We must first delimit the rule of law principle, since 
we could have a broad or narrow, formal or sub-
stantial definition of it. There are different cultural 
traditions on the subject including a past notion of 
socialist rule of law, which continues to influence 
to some measure former communist countries. 
However, as academics have amply demonstrated, 
thanks to the role of constitutional and internation-
al courts, a broad convergence on the content of the 
principle has been reached over time to the point of 
mitigating the original differences.

In recent years several publications have ap-
peared, which are dedicated to the topic of the in-
ternational rule of law [5, 6, 7, 8, 9]. Nevertheless, 
this ‘international’ rule of law seems to derive more 
from a sum of elements of different traditions rath-
er than being a summary or synthesis of them.

This is clearly not the place for a thorough ex-
amination of this pillar of the liberal-democratic 
State. However, I would like to state that the con-
cept to which we currently refer in Europe to mea-
sure the extent or fact of the violation of the rule of 
law is based on some documents that merely sum-
marize the characteristics of the principle. These 
have been ‘produced’ by the Venice Commission of 
the Council of Europe, by a number of European 
Union institutions and by the OSCE. So when we 
speak of violations of the rule of law by new EU 
Member States, we refer to the reconstruction of 
the principle carried out by the European institu-
tions and used as a benchmark for democratic con-
ditionality prior to admission to the EU, the Coun-
cil of Europe or the OSCE [10, 11, 12].

However, a too broad notion of the rule of law 
(as evidenced in the recent Venice Commission’s 
Rule of Law Checklist which contains 6 different 
requirements each of which is subdivided into fur-
ther sub principles) is likely to distort this concept 
thus making full compliance with it impossible, 
even for well-established democracies. In fact, the 
definition is vague as evidenced by some authors 
and ends up being a summation of other principles. 
When called upon to give a comprehensive sum-
mary and definition researchers are struggling to 
find a general consensus.

If we examine the application of the principle 
to the events of Hungary, Poland and Romania 
where the breach of the rule of law occurred, we no-
tice that it is mainly about the violation of the divi-
sion of powers and particularly the interference by 

political powers in the activity of the courts. Gener-
ally, the principle of the separation of powers is a 
breach of the autonomy of the ‘guarantee’ bodies. 
Thus delimited, the principle of the rule of law re-
gains its autonomy from similar principles despite 
being closely related to them. In sum, the Hungar-
ian and Polish events help us to reflect on concepts 
that until now were quite abstract.

Constitutional crises in Hungary, Romania 
and Poland: Similarities and Differences

As mentioned, constitutional scholars cite a num-
ber of reasons for the ‘backsliding’. There are two 
main reasons offered; the first is the inability of the 
countries of Central and Eastern Europe to achieve 
full democratic maturity because of their commu-
nist past and the second is the absence of consti-
tutional traditions and the inability to ‘absorb’ in a 
few years the benefits of the struggle for the limita-
tion of power achieved by European countries over 
centuries. The responsibilities of European institu-
tions for the framework of the application criteria 
for entry into the EU and the complex procedures 
put in place to prevent or to correct democratic de-
ficiencies in the candidate countries have not been 
extensively analysed.

The seriousness of the ongoing processes in 
Hungary and Poland lies in the fact that through 
the tool of constitutional law the role of important 
checks and balances such as constitutional courts is 
in the process of changing or has already changed, 
and mainly for the worse. Generally, the institu-
tions that naturally counterbalance the power of 
the political majority are currently being weakened 
(ombudsman, self-governing bodies of the judi-
ciary, authority for the media or the press, prosecu-
tors, etc.). Looking at the wider context, we notice 
a crisis of the very principle of majoritarian democ-
racy, one which is justified in the name of govern-
ability. Other important defects in this context are 
the limits of post-communist constitutional ‘engi-
neering’. In fact, certain choices, which were ap-
propriate for a transitional context in which checks 
and balances were still fluid, proved to be unsus-
tainable in the current super-majority scenery. The 
choice in favour of a ‘selective’ electoral system has 
proved detrimental as has been, in some cases, the 
creation of a system of government with an opaque 
relationship between the President and the Prime 
Minister (especially in Slovakia and Romania, not-
withstanding amendments adopted in 1999 and in 
2003, respectively).
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The Polish and Hungarian constitutional cri-
ses have many common features, despite the dif-
ferent forms of government i.e. semi-presidential 
and parliamentary, respectively. Both countries 
have implemented or are implementing the ‘spoils 
system’ widely. The principle of separation of pow-
ers has been undermined against the backdrop of a 
right-wing populist and demagogic political vision, 
intolerant of democratic checks and in favour of a 
plebiscite-majoritarian idea of institutions. Behind 
it all lies the economic, and therefore social, crisis.

In both cases, the right-wing nationalist par-
ties, who are in Government, challenge the manner 
in which the transition to democracy took place 
in 1989 although they came from the opposition 
to the old communist regime. The position of the 
Hungarian FIDESZ is clear on this point. Whereas 
the communists reformists have played a key role 
in the transition from the communist system of 
government and despite the fact that the heir to the 
Hungarian Socialist Workers’ Party, namely the so-
cialists (MSZP), has ruled several times since the 
first free elections of 1990, officially bringing the 
country into the EU, the new Hungarian Funda-
mental Law is expressly directed against this politi-
cal force and does not recognise any discontinuity 
between the communist and the post-1989 social-
ist leadership.

In the case of Poland, the Law and Justice Party, 
or PiS, created by the Kaczyński twins in 2001 is a 
fragment of the Solidarity movement that promot-
ed, along with other actors (including the Catholic 
Church), the transition from communism. At that 
time the Kaczyński’s were opposed to the policy of 
‘tabula rasa’ with the past but in the end just such 
a policy prevailed. In 2006-2007, when Jarosław 
Kaczyński was the prime minister in a coalition 
Government (his twin brother Lech was elected 
President of Poland in March 2005 and then died 
in a plane crash near Smolensk in 2010), the twins 
attempted to make the lustration mechanism more 
severe as it was originally designed, but the Con-
stitutional Tribunal in 2007 rejected this attempt, 
making the lustration law virtually unenforceable 
[13, 14].

The intolerance towards the new post-commu-
nist and pro-European course was expressed open-
ly once PiS obtained an absolute majority of seats 
in the parliament in the 25 October 2015 elections. 
Following the Hungarian model (which appears to 
have been carefully studied) the new Polish lead-
ership has gradually and systematically started to 
bring back the main counter-majoritarian powers 

under the control of the governing majority, start-
ing with the Constitutional Tribunal and continu-
ing with the media. Ordinary judges and prosecu-
tors have been also affected by negative changes in 
both countries. One of the most negative aspects 
of the Polish Government’s initiative is the refusal 
to publish (some) judgments of the Constitution-
al Tribunal, and the general disrespect towards it 
(which has also happened in Hungary, where the 
provisions declared unconstitutional by the Con-
stitutional Court, however, have been included 
in the Constitution). In the meantime, other laws 
restricting fundamental rights have been adopted 
(concerning media, prosecution, police, civil ser-
vice, immigration, etc.).

However, there are relevant political and insti-
tutional differences between the two countries. In 
Hungary the FIDESZ, together with the small cen-
tre-right ally KDNP, obtained 133 seats, accounting 
for 66.83% of the National Assembly in the 2014 
elections, which is precisely the two-thirds major-
ity threshold they enjoyed in the previous 2010-
2014 legislature. Such a huge majority, favoured 
by the electoral system (which was changed to the 
advantage of the ruling coalition in 2011) allowed 
the majority to adopt a new constitution with sub-
sequent amendments thereto, and to carry out fur-
ther changes to the system of checks and balances 
through the passing of ‘cardinal’ laws. Following by-
elections in February and April 2015, this consti-
tutional majority was ‘broken’, despite having lost 
only two seats. Although the most burning issues 
seem to have been settled thanks to European inter-
vention, the real situation is a little more complex.

Opinions about the current situation of the 
rule of law in Hungary are contradictory and de-
pend on interpretation. Some believe that as a re-
sult of the reforms carried out by the Government 
and especially the replacement of the ordinary and 
constitutional judges, the courts have now been 
‘housebroken’. Others believe that as a result of 
the opinions of the Venice Commission and of the 
European Commission infringement procedures, 
some of which led to the ECJ decisions, the most 
controversial provisions have been amended or 
shelved entirely. (For the first position see [15]. 
For the second one [16, p. 231] and also [17, pp. 
307-308].

The Polish case is different as until October 
2015 it was difficult to find a stable and cohesive 
ruling majority because of the political framework 
and the electoral system. In fact this was the first 
time in the history of the former communist Po-
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land that a one-party Government was formed. An-
other political aspect that is worth noting is that the 
centre-left forces are completely unrepresented in 
parliament (which has not happened in Hungary).

Despite the differences in party and electoral 
systems, in both countries there is a majority con-
servative Government with overwhelming power. 
But while FIDESZ has had a constitutional major-
ity since 2010 (constitutional ‘outrages’ were per-
petrated before the adoption of the new FL, with 
12 laws amending the old Constitution), the PiS 
could limit itself to implement its legislative pro-
gram and take advantage of some mistakes of the 
old laws regulating the activity and composition of 
the Constitutional Tribunal, such as the election of 
constitutional court judges by a simple majority of 
the Sejm (this is a communist heritage as the elec-
tion by a simple majority was provided for in the 
Sejm Regulation of 1986). As we know, this proce-
dure had many negative consequences.

The case of Romania is very peculiar. The Ro-
manian constitutional crisis – with the involvement 
again of European institutions, primarily the Euro-
pean Commission and the Venice Commission – 
‘exploded’ rather suddenly between June and July 
2012. The crisis was resolved almost immediately 
even though it was preceded (and followed) by 
unresolved problems of political and institutional 
nature.

Let us just summarize the main events. In Feb-
ruary 2012 a political crisis occurred, which led to 
the resignation of Prime Minister Boc belonging to 
the same party as President Basescu (i.e. PDL, the 
democratic-liberal party). After a failed attempt to 
appoint a caretaker Government pending elections 
scheduled for December 2012, the centre-left par-
ties (USL, Social Liberal Union) managed to form 
a new Government headed by Victor Ponta in May 
2012. The new Government, while continuing the 
same austerity policies as the previous one, soon 
found itself in open conflict with President Basescu 
and tried to invoke his suspension by parliament 
and then by popular recall.

The new Government very rapidly introduced 
a number of measures affecting the principle of 
separation of powers. It adopted a series of emer-
gency orders circumventing parliamentary proce-
dures, ignored the Constitutional Court’s ruling 
that prohibited the Prime Minister to represent the 
Government in the European Council without the 
express authorisation of the President (justifying 
it with the excuse that the ruling had not been of-
ficially published), removed the ombudsman and 

replaced him with an individual loyal to the ruling 
part (The ombudsman is the only institution al-
lowed to challenge a priori the emergency orders 
of the cabinet before the Constitutional Court.), 
limited the Constitutional Court’s competences 
through an emergency order (withdrew the right of 
parliament to manage the Official Gazette (Moni-
torul Oficial al Romaniei), openly criticized the 
Constitutional Court, etc. These are behaviours 
and acts directly or indirectly targeted against the 
President (This would be excluded by the Roma-
nian Constitution as outlined in the opinion of the 
Venice Commission [18] and against the Constitu-
tional Court, perhaps not entirely incorrectly per-
ceived as favourable to the President), which was 
suspended by Parliament at the end of this ‘crusade’. 
To defend themselves against these acts Basescu 
(who considered himself a victim of a real coup 
d’état) and the Court have invoked the protections 
provided by European institutions.

Even in this case we must consider the con-
stitutional crisis of the summer of 2012 in a wider 
context. We must examine the limits of the transi-
tion to democracy and the flaws of the 1991 Ro-
manian Constitution, adopted in haste by former 
communists suddenly recycled in a democratic 
‘revolution’ and with a highly unbalanced institu-
tional system. Despite the constitutional amend-
ments of 2003, the political and institutional bal-
ance between the President on the one hand and 
the Prime Minister, the Government and the par-
liamentary majority on the other hand, continued 
to be uncertain, as evidenced by the involvement 
of the Constitutional Court on several occasions 
even before the summer of 2012. To all this we 
must add a very different political context from 
that of Hungary and Poland. Romanian politics has 
never had the problem of ‘tyranny by the majority’. 
In fact, because of the electoral system, the party 
system, the ethnic composition of the population, 
a political climate marked by corruption scandals, 
transformism and general instability, the shelf life 
of Romanian cabinets has always been short and 
unstable. Under President Basescu (head of State 
from 2004 to 2014) the political situation became 
more complicated because of the President’s strong 
leadership, coinciding in the summer of 2012 with 
the involvement of European institutions. The lat-
ter tried to settle what looked like a real struggle for 
political power with no holds barred. The Constitu-
tional Court itself, while painted as the last bulwark 
of democracy and the rule of law, has over the years 
issued contradictory rulings, been often in favour of 
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the head of State without clear legal grounds. But in 
the case of Romania the pressure levers of the EU 
were much more effective. Considering the political 
and democratic immaturity of the country, after its 
hasty admission into the Union in 2007, a post-ad-
mission monitoring mechanism, the ‘Cooperation 
and Verification Mechanism’, has been put in place 
for both Romania and Bulgaria. This will especially 
target the fight against corruption and the indepen-
dence of the judiciary and mandates six-monthly 
verification reports.

The situation of Romania is therefore not com-
parable to those of Hungary and Poland. There 
has been no genuine transition to democracy but, 
instead, a continuity of structures and people. The 
Constitution was adopted quickly by selective out-
of-context copying of foreign models, especially 
the French one. The role of Constitutional Courts 
was limited from the beginning and only partially 
reinforced with the constitutional amendments of 
2003. The population is not homogeneous, and the 
strong presence of minorities promotes the growth 
of nationalism. Further, the political and constitu-
tional culture is undeveloped.

The three countries examined are not com-
parable in terms of their historical and democratic 
development. However, from a constitutional per-
spective each has specific defects of its own in terms 
of their constitutional engineering.

Hungary

•	 The procedure for amending the constitution 
and for adopting a new constitution is the 
same (the parliament is both the legislative 
and constituent body). The process is easy to 
implement not only in terms of the majority 
required but also because the initiative for 
amendments is easy to put forward as it only 
requires a request from a single deputy and 
there are no explicit limits to the constitutional 
amendments.

•	 There is an excessive use of cardinal laws.
•	 There are no provisions to fight against ‘anti-

system’ political parties (at least in the FL).
•	 The rules for the election of constitutional 

judges have been simplified for the benefit of 
the ruling majority.

Poland

•	 The judges of the Constitutional Tribunal 
are elected by one house of the Parliament 

based on a simple majority (the proceeding is 
required by law but not by the Constitution).

•	 The Constitutional Tribunal is regulated by 
ordinary and not constitutional law.

•	 Requirements to elect judges of the CT 
provided by the Constitution are quite vague

Romania

•	 The role of the President and the Prime Min-
ister are not well demarcated and this causes 
problems even outside of cohabitation (a dis-
torted and incomplete copy of the French 
model).

•	 Abuse and excessive use of emergency decrees 
by the Government; this aspect is not well reg-
ulated in the Constitution.

•	 A poorly differentiated bicameralism especially 
regarding legislative powers of the houses.

•	 The autonomy granted in 2003 to the organ of 
self-government of the judiciary is leading to 
its politicization.

The role of the constitutional courts 
in the post-communist transition

Considering that in all three countries constitu-
tional courts have been under attack by the politi-
cal majority, it is worth reflecting on their role in 
the post-communist transition. Most of them had a 
very active role, which has repeatedly brought them 
into conflict with the Government in office.

This strong role has been possible for a num-
ber of reasons. First, some of these courts have been 
super-equipped and have often delivered judg-
ments on the relationship between the branches of 
government, so determining the real functioning of 
the form of government, thereby counterbalancing 
the shortcomings of the constitutional text and of 
the political system. The access to the courts is very 
broad. In some cases the constitutional courts have 
been forced to work with interim or otherwise in-
complete constitutional texts, or with constitution-
al ‘patchworks’ (as in Poland until 1997) so they 
had a great deal of freedom of action (and made free 
use of international standards on human rights). 
The ‘moral’ legitimacy of constitutional judges (no 
compromises with the past, famous dissidents or 
leading actors of the transition period) has been 
a relevant factor in some countries in order to in-
crease the authoritativeness of the courts [19].

The powerful role of the courts has been criti-
cized by some commentators because it was per-
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ceived they had overshadowed the legitimacy of 
new parliaments. The latter were in some cases con-
sidered by public opinion to be the same as their 
powerless predecessors [20, p. 22]. In fact such a 
leading role was acceptable and necessary perhaps 
only in the first few years following the transition.

The common features of the so-called ‘fourth 
generation’ constitutional courts, however, should 
not overshadow the differences between countries. 
The Polish Constitutional Tribunal arises from a 
communist concession to the opposition forces 
and had a series of functional limitations until 1997. 
Only after 1997-1999 was there a definitive conse-
cration of res judicata for the judgments of uncon-
stitutionality of laws. The Constitutional Tribunal 
was therefore of fundamental importance in the 
terminal phase of the communist period, especially 
from the symbolic point of view, but it was not as 
disruptive an institution as in the Hungarian case.

The Hungarian Constitutional Court was even 
called a ‘supreme moral authority analogous to a 
“Politburo” [21, p. 44], both with reference to its 
width of competence (preventive and following 
control of legislation, actio popularis, autosaisine, 
etc.), and to the fact that through the principle of 
human dignity extrapolated from the ‘invisible 
Constitution’, the Court addressed and resolved 
many sensitive issues from the perspective of hu-
man rights. The Court ensured that the transition 
to democracy was not monopolized by a particular 
interest group. All this despite (or perhaps because 
of) the absence of a complete Fundamental Law as 
a basis for a wide and stable national unit.

The Romanian Constitutional Court, accord-
ing to the original version of the 1991 Constitution, 
had few competences and the parliament was the 
final arbiter on the constitutionality of laws. Al-
though the situation has improved since the 2003 
constitutional amendments, the Romanian Consti-
tutional Court had never had powers or authority 
comparable to the Hungarian and Polish Courts. It 
also had various responsibilities in the 2012 consti-
tutional crisis.

Some of the problems affecting constitutional 
justice today derive from the mistakes of the post-
communist legislatures: the Polish parliament did 
not change, not even with the adoption of the new 
Constitution in 1997, the rules for the election 
of constitutional judges introduced in 1982 and 
1985 (when there was only one house in which sat 
a single party); in Slovakia they have not clarified 
how the President should select the constitutional 
judges from candidates proposed by the National 

Council (in cases of cohabitation it could be an im-
passe). Even requirements for the selection of can-
didates should be stricter and should be articulated 
directly in the Constitution or in an act superior to 
that of the ordinary law.

Advantages and drawbacks 
of European democratic conditionality

Coming to the issue of European Union democratic 
conditionality, with the admission of the post-com-
munist States the peculiarities of these countries 
have not been taken into account, especially the 
welfare state crisis. Instead values and conditions 
have been imposed. The ‘negative’ liberal constitu-
tional model, adopted in reaction to the commu-
nist past, was not suitable for this context, at least 
not initially. The great sacrifices required to ‘join 
Europe’ were not rewarded with a treatment equal 
to that reserved to the other member States. This 
has encouraged, in many cases, a jealous attitude 
to national sovereignty. The importing of Western 
models has not proved successful in all respects. 
While for the catalogues of rights there was no al-
ternative, more gradualism in the dismantling of so-
cial benefits and a measured transition to a market 
economy would have been preferable.

As for the membership in the Council of Eu-
rope (and the influence of the Venice Commission 
and the Court of Strasbourg), conditionality was 
less stringent than in the EU, because of the differ-
ent purposes of this regional organization, meant 
primarily during the last 26 years to promote in 
general terms ‘rule of law, democracy and human 
rights’ in the new members of the communist 
tradition.

A limit observed during the conditionality 
process is the fact that the difference between de-
mocracy and rule of law has not been sufficiently 
explained. The triad ‘rule of law, democracy and 
human rights’ have not been perceived as insepa-
rable since in Romania, Hungary and Poland the 
Governments have invoked the principle of de-
mocracy as a means of using the majority will of 
the voters to contest a legalistic approach to the 
rule of law.

As for the involvement of European institu-
tions, as authoritatively argued [22, p. 231] in Hun-
gary, Romania and Poland there have been grounds 
for the application of Article 7 TEU, the so called 
‘nuclear option’ which could entail the suspension 
of voting rights’ of the Member States. But the EU 
has adopted different solutions in the three cases as 
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a result of purely political considerations (the Hun-
garian FIDESZ is well placed in the European Pop-
ular Party while the Polish PiS is more isolated; the 
new Commission wants to be more assertive than 
the previous one headed by Barroso when it comes 
to the rule of law principle). All of this emphasises 
the weakness of the EU, especially when combined 
with the many legal and political problems that Art. 
7 raises (e.g. it is not clear what is meant by ‘serious 
and persistent’, i.e. ‘systemic’, risk of violation of the 
rule of law).

But there is both light and shadow. European 
conditionality, following accession to the EU, in the 
form of soft law should not be underestimated at 
all. Infringement procedures activated by the Eu-
ropean Commission that provoked or threatened 
to provoke the reaction of the European Court of 
Justice have to some extent worked. However, in all 
three cases the approach of the European institu-
tions was different and this is likely to weigh against 
the EU’s credibility in actively protecting and up-
holding EU values.

Hungary: Infringement procedures for indi-
vidual violations of the EU law, although the Euro-
pean Parliament has published reports with some 
very harsh words; Economic pressures: in early 
2012 the European Commission decided to sus-
pend some shares owed to Hungary from the Euro-
pean Cohesion Fund.

Romania: Strong pressure thanks to the Coop-
eration and Verification Mechanism or the CVM. 
Sanctions applicable under the CVM mechanism 
do not carry out, such as those provided for by the 
Art. 7, the suspension of the voting rights in the Eu-
ropean Council.

Poland: rule of law mechanism, we are already 
on the second step.

Another problem concerning the activities un-
dertaken at European level is that the three main 
EU institutions (Commission, Parliament, Coun-
cil) do not show a consistent and commensurate 
attitude. See for example, in the Hungarian case, 
the repeated appeals of the European Parliament 
to the Commission and European Council to act 
more seriously or the inconsistent behaviour of the 
Council with its annual Rule of Law Dialogue com-
pared with the Rule of Law Initiative of the Com-
mission. There is also a problem of competences, 
because the principle of the rule of law is not part 
of the Union’s powers despite being a ‘supposed’ 
acquis. In certain spheres, such as the protection of 
media freedom there are no adequate legal instru-
ments at EU level.

Conclusions

As we have tried to demonstrate so far, an out-
of-context analysis may not show all aspects of 
the question of ‘the rule of law violation in new 
EU Member States’. An analysis that includes 
a diachronic (historical development) and 
synchronic comparison (relative to other countries 
in the region), combined with the inconsistencies 
and limitations of European conditionality could 
help answer the main question which is: Is what 
happened to or is happening in the new EU 
members the effect of a failed transition or is there 
a case to be made for the concurrence of guilt on 
the part of European bodies?

Secondly, we must avoid making general re-
marks given that Hungary and Poland were consid-
ered first-in-class until recently. If the Polish case is 
so striking even more so than the Hungarian one, 
it is because its democratic stability was taken for 
granted. We must also distinguish the inconsisten-
cies in the constitutional text from those of the po-
litical system (including the electoral system) and 
the ‘resilience’ of the constitutional culture that has 
arisen so far, an aspect that is very well described by 
Solyóm in the Hungarian case [23]. The Hungar-
ian Constitutional Court, which has experienced a 
kind of ‘anticipatory democracy’ proved to be use-
ful in the current slowdown phase.

On the subject of constitutional culture, it is 
useful to remember what the Venice Commission 
stressed in its 2012 opinion regarding the events in 
Romania, which can also be applied to the other 
two cases. The Commission reflected on the Ro-
manian institutional context noticing the absence 
of a genuine constitutional culture of mutual re-
spect and sincere cooperation between the institu-
tions: “Compliance with the rule of law cannot be 
restricted to the implementation of the explicit and 
formal provisions of the law and of the Constitu-
tion only. It also implies constitutional behaviour 
and practices, which facilitate the compliance with 
the formal rules by all the constitutional bodies and 
the mutual respect between them … Democracy 
cannot be reduced to the rule of the majority; ma-
jority rule is limited by the Constitution and by law, 
primarily in order to safeguard the interests of mi-
norities. Of course, the majority steers the country 
during a legislative period but it must not subdue 
the minority; it has an obligation to respect those 
who lost the last elections”.

We must therefore look back at the modalities 
and protagonists of the transition and the following 
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period. In Poland, for example, the roots of today’s 
phenomena are to be found in the dynamics of the 
transition as well as in the events of the short-lived 
Government of PiS (in coalition with two smaller 
right-wing parties) between 2006 and 2007. Even 
the emotional impact of the tragic and sudden 
death of President Lech Kaczyński should not be 
underestimated.

Other negative things come out of the transi-
tion period such as certain opaque institutional 
mechanisms whose danger over time is compound-
ed if left in the wrong hands. As mentioned above, 
the hostility towards the role of constitutional 
courts, both in Poland and in Hungary, is based on 
their counter-majoritarian role and in particular 
on their potential threat to the parties currently in 
power. But if it is easy to identify the reasons for this 
offensive against the court in the Hungarian case 
given, as mentioned earlier, its high prestige and the 
fact that it virtually dictated the constitutional law 
of the transition period (Solyóm), it is less obvious 
in the Polish case. Here, the roots of the conflict are 
to be found not so much in the authoritativeness of 
the CT (gradually increased from 1997 onwards) 
but rather in a series of rulings that it delivered in 
2006-2007 during the first Government ruled by 
PiS (but in a political condition much less favour-
able than today).

This leads us to a number of further reflections 
concerning the post-communist constitutionalism 
in general, and that of the most advanced countries, 
such as Poland and Hungary, in particular. Firstly, 
we need to consider the limits of post-communist 
constitutional engineering, including electoral leg-
islation. Secondly, the mistakes due to the haste of 
post-communist constituent legislatures. Finally, 
the clauses for the protection of democracy and 
the rules on anti-constitutional parties: post-com-
munist constituents took into account a way of 
precluding a return to the past, but such remedies, 

although strong, remain in the hands of constitu-
tional courts. If these courts are ‘domesticated’ they 
become effectively toothless.

Given this complex context, the peculiarities 
of the countries of Central and Eastern Europe par-
ticularly from a constitutional point of view, will 
remain for a long period, because they are based 
on the ‘differential aspects’ of an ethnic -national, 
institutional and social nature. In addition, their 
economic transition was based on a great injustice, 
i.e. the appropriation of public assets by the old no-
menclature that is, by those who already enjoyed 
significant privileges in the past. Also individualism 
and egalitarianism are not good for a society so so-
cially and ethnically fragmented.

How can these countries get over these crises? 
I do not believe they are insoluble. We need to wait 
for the electoral turnover, and hope (paradoxically) 
in the reunification of the leftist (former commu-
nist) forces, while continuing with moral and per-
haps economic persuasion.

If there is a crisis of constitutional democracy 
in new EU Member States, this is as much due to 
the limits of the EU itself and of the entry criteria 
for admission into the Union. The role of the Coun-
cil of Europe proves to be equally weak, unless you 
consider it, as it indeed is, a venue for the continu-
ous promotion of democratic development. But 
you cannot promote democracy by force, or with 
the threat of sanctions or constant criticism. Apply-
ing or threatening to apply sanctions is likely to cre-
ate new cleavages in Europe.

Undoubtedly it takes time for the ‘sedimenta-
tion’ of democratic values. But we are talking about 
European countries where, in spite of a troubled 
history and earlier periods of authoritarian rule, 
constitutional development is generally solid and 
in some cases was started before the actual collapse 
of the communist regime.
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